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INTRODUCTION

This short course discusses the widespread datafication and automation of government and their impact
on the equal treatment of underrepresented groups. Datafication is understood here as the trend which
relies on the ubiquitous collection and processing of personal and non-personal data with the aim to
transform organizations into data-driven systems. Datafication is a social, economic, and political
phenomenon which has important legal implications. For example, vulnerable citizens (e.g., low-income
minorities) are regularly profiled as potential fraudsters on the grounds of historical and biased data. Once
they are profiled as such, many case studies throughout the world show that this often results in extensive
welfare investigations.

Over the last decade, more than 26,000 Dutch families were wrongly accused and found guilty of
committing social welfare fraud primarily based on automated racial profiling. A small mistake filling in
complex forms was immediately regarded as evidence of fraud. These families were required to repay
thousands of euros to the tax authorities, driving hundreds of individuals into divorce, bankruptcy, and
homelessness. Many of these citizens also developed several health problems as a result of this financially
and emotionally stressful situation. These fraud investigations became a greater personal tragedy for more
than 1,100 children who were removed from their parents. Because of mounting debts and the resulting
financial and emotional stress, their families had been found unfit to care for them. Despite years of
litigation, Dutch appeal courts did not overturn the tax authorities’ decisions. In 2021, the Dutch
government stepped down following detailed accounts of investigative journalists proving the failures of
the system. These accounts were later corroborated by Parliamentary and Ombudsman committees which
unveiled the government’s policy to target vulnerable citizens. This is not an isolated case.

In the United States, government is increasingly becoming datafied and automated both at federal
and state levels. Data-driven systems determine for example eligibility for welfare benefits. In Michigan,
thousands of individuals were accused of fraud unemployment due to a flawed software system acquired
by the state unemployment agency. Limited government budgets will inevitably drive cash-strapped
government agencies to continue automating processes and delegate these services to private technology
companies. Indeed, throughout the world, high-stake decisions are progressively being delegated to
automated systems regardless of their implications and the ability of citizens to engage with them. While
scholars have argued that automation reduces the risk of common mistakes, inconsistence, and ‘noise’
(Kahneman, Sibony & Sunstein 2022; Sunstein 2022), this trend remains controversial. In this course, we
will discuss different cases which shed light on these legal and ethical controversies and the implications of
the datafication and automation of government for equality.

ROADMAP

This short course starts with a general background on the datafication and automation of
government. We discuss this phenomenon from a multidisciplinary perspective. We then analyze the
implications of datafication in the context of welfare fraud enforcement, child neglect, and access to
government services by vulnerable citizens. The course will then explore the use of Al in the public sector
and how digital technology not only automates discrimination but also how automation has become a
central mechanism through which racism, gender imbalances, and segregation of low-income citizens


https://www.theguardian.com/world/2021/jan/14/dutch-government-faces-collapse-over-child-benefits-scandal
https://www.irishtimes.com/news/world/europe/dutch-scandal-over-families-wrongly-accused-of-benefit-fraud-deepens-1.4708189
https://time.com/5840609/algorithm-unemployment/

operate. Drawing on comparative cases from the United States, The Netherlands, Denmark, and India, we
discuss digital exclusion, digital disconnection, and some of the repercussions of datafication and
automation for equal treatment, privacy, and due process.

EVALUATION

Students are required to deliver a paper (max. 3000 words) developing a case similar to the ones discussed
in class. More information on the content of the paper will be provided during the first lecture. Students
will be required to submit this paper via EXPO by noon on April 6th.

ABOUT THE COURSE INSTRUCTOR & CONTACT DETAILS

Professor Sofia Ranchordas (she/her) is the course instructor. She will be a Visiting Professor between
March 13-23, 2023 at UVA. She is a Full Professor of Administrative Law at Tilburg Law School (The
Netherlands) and a part-time Professor of Public Law, Innovation, and Sustainability at LUISS Guido Carli
(Rome, Italy). She is also an Affiliated Fellow of the Information Society Project at Yale Law School and
former Resident Fellow. She was recently awarded two research grants by Dutch and Swedish science
institutions (about 2 million USD) to start two research projects on the impact of automation of
government on vulnerable citizens and rethink traditional administrative law procedures. In 2023/2024,
she will be the Distinguished Bok Visiting Professor at the University of Pennsylvania Law School.
Students may contact Professor Sofia Ranchordas at s.h.ranchordas@ftilburguniversity.edu.

INTRODUCTION TO DATAFICATION AND AUTOMATION: STRUCTURE

DAY 1: INTRODUCTION. INFORMATIONAL CAPITALISM. THE DIGITAL TRANSFORMATION AND
GOVERNMENT. DATAFICATION (1)

This class includes a general introduction to the phenomenon of informational capitalism through four
large-scale shifts: the propertization (or enclosure) of intangible resources, the datafication of and
commodification of personal data, platformization, and the growing privatization and outsourcing of public
services to (private) tech industries.

READINGS:

Engstrom, D. F. and Ho, D. E. and Shatrkey, C. M. and Cuéllar, M.-F. (2020). Government by Algorithm:
Artificial Intelligence in Federal Administrative Agencies. NYU School of Law, Public Law Research Paper No.
20-54, p. 9-20 [link].

Coglianese, C. (2021) Administrative Law in the Automated State. Daedalus, Vol. 150, no. 3, p. 104, U of
Penn Law School, Public Law Research Paper No. 21-15 [link].

Cohen, J. (2019). Between Truth and Power: The Legal Constructions of Legal Capitalism. Oxford University Press,
pp. 15-16, 25-47 [available as e-book through your library].

OPTIONAL READINGS:

Lehr, D. and Ohm, P. (2018). Playing with the Data: What Legal Scholars Should Learn about Machine
Learning, 51 UC Davis Law Rev 653 [link].

Kapczynski, A. (2020). The Law of Informational Capitalism, 129 YL]J 1460, 1508-1515 (session 21 supp.
44-51) (general introduction including critical review of Zubotf’s Surveillance Capitalism and Cohen’s Between
Truth and Power), pp. 1478-1479 in particular [link].


mailto:s.h.ranchordas@tilburguniversity.edu
https://ssrn.com/abstract=3551505
https://ssrn.com/abstract=3825123
https://lawreview.law.ucdavis.edu/issues/51/2/Symposium/51-2_Lehr_Ohm.pdf
https://www.yalelawjournal.org/review/the-law-of-informational-capitalism

DAY 2: DATAFICATION AND AUTOMATION (II): DATA-DRIVEN DECISION-MAKING IN THE PUBLIC
SECTOR

We focus in particular on the datafication and automation of government and how the digital
transformation in the public sector transforms the interactions between citizens and government.

READINGS:

Redden, J. (2018). Democratic governance in an age of datafication: Lessons from mapping government
discourses and practices. Big Data & Society, 5(2) [link].

Maciejewski, M. (2017). To do more, better, faster and more cheaply: using big data in public
administration. International Review of Administrative Sciences, §3(1_suppl), pp. 120135 [link].

Calo, R. and Citron, D. (2020). The Automated Administrative State: A Crisis of Legitimacy, Emory Law
Journal [link].

OPTIONAL READINGS:

Reutter, L. (2022). Constraining context: Situating datafication in public administration. New Media &
Society, 24(4), pp. 903-921 [link]

DAY 3: THE AUTOMATION OF SOCIAL WELFARE

This class will focus on the automation of the welfare state and how it deepens existing inequalities. From
eligibility determination to welfare fraud enforcement, social security is becoming increasingly automated.
The automation of welfare fraud enforcement is particularly problematic as low-income citizens are often
deliberately targeted by so-called ‘low-hanging fruit enforcement policies’ (De la Feria 2020).

READINGS:

Dencik, L. (2021), The Datafied Welfare State [link].

Bubanks, V. (2018). Automating Inequality: How High-Tech Tools Profile, Police, And Punish The Poor. St Martin’s
Press, pp. 1-14.

Engstrom, D. F. and Ho, D. E. and Shatrkey, C. M. and Cuéllar, M.-F. (2020). Government by Algorithm:
Artificial Intelligence in Federal Administrative Agencies. NYU School of Law, Public Law Research Paper
No. 20-54, p. 37-45 [link].

OPTIONAL READINGS:

Kaun, A. and Dencik, L. (2020). Datafication and the Welfare State: An Introduction, Global Perspectives,
1(1): 12912, available here

De la Feria, R. (2020). Tax Fraud and Selective Law Enforcement. J. Law Soc., 47, pp. 240-270 [link].
Ranchordis, S. and Scarcella, L. (2022). Automated Government for Vulnerable Citizens: Intermediating
Rights, William & Mary Bill of Rights Journal [link].

DAY 4: PRIVATIZATION AND OUTSOURCING OF DIGITAL ENFORCEMENT

In this class, we discuss the legal problems of outsourcing public law enforcement to private actors,

particularly in the context of welfare fraud. We delve into three common ways of involving private actors
in welfare fraud prediction and detection: (i) as informants who tip-off public authorities on individuals


https://doi.org/10.1177/2053951718809145
https://doi.org/10.1177/0020852316640058
https://ssrn.com/abstract=3553590
https://doi.org/10.1177/14614448221079029
https://hecat.eu/wp-content/uploads/2021/05/The-Datafied-Welfare-State_draft.pdf
https://ssrn.com/abstract=3551505
https://doi.org/10.1525/gp.2020.12912
https://doi.org/10.1111/jols.12221
https://ssrn.com/abstract=3938032

who may be committing fraud; (ii) as private detectives who gather evidence on fraud; and (iii) as providers
of automated systems that analyze data on citizens and predict the occurrence of fraud.

READINGS:
Eubanks, V. (2018) Automating Inequality: How High-Tech Tools Profile, Police, And Punish The Poor. 39-83.

Ranchordas, S. and Schuurmans, Y. (2020). Outsourcing the Welfare State: The Role of Private Actors in
Welfare Fraud Investigations, European Journal of Comparative Law and Governance [link].

DAY 5: SOCIAL WELFARE FRAUD, PROFILING, AND DISCRIMINATION

This class discusses profiling techniques used by different governments to target citizens with specific
backgrounds (e.g., certain professions, minorities) and the flawed science that supports them. We also delve
into the problem of indirect discrimination and whether we need to rethink how we perceive discrimination
grounds in the digital state.

READINGS:
Lighthouse Reports (2022). The Algorithm Addiction [link].
Lighthouse Reports (2022). Junk Science Underpins Fraud Scores [link].

Adams-Prassl and J., Binns, R. and Kelly-Lyth, A. (2023). Directly Discriminatory Algorithms. Modern Law
Rev., 86, pp. 144-175 [link].

Hardt, M., Price, E., & Srebro, N. (2016). Equality of Opportunity in Supervised Learning. arXiv. [link]
OPTIONAL READINGS:

Gerards, J. and Zuiderveen Borgesius, F. (2021). Protected Grounds and the System of Non-Discrimination
Law in the Context of Algorithmic Decision-Making and Artificial Intelligence, Colorado Technology Law
Journal [link].

Mehrotra, A. Bary S. R. Pradelski, and Nisheeth K. Vishnoi (2022). Selection in the Presence of Implicit
Bias: The Advantage of Intersectional Constraints. In 2022 ACM Conference on Fairness, Accountability,
and Transparency (FAccT '22). Association for Computing Machinery, New York, NY, USA, 599—609.

link].

DAY 6: HIGH-STAKES ALGORITHMIC-DECISION-MAKING. CASE DISCUSSION: AUTOMATED CHILD
PROTECTION SERVICES

In this class we shall discuss the following case: Two cities/municipalities in Denmark and in the United
States have started experimenting with a system that would use algorithms to identify children at risk of
abuse, allowing authorities to target the flagged families for eatly intervention that could ultimately result
in forced removals. The children would be targeted based on specially designed algorithms tasked with
crunching the information already gathered by local and state governments. This information includes social
security, employment, debt, and health records. The Danish Minister of Social Security, herself once a child
at risk, defends the system, arguing that many neglected Danish children are not timely removed from
harmful family backgrounds. She claims that human child protection officers make more mistakes than
automated systems. Many Danes support this view and regard this child-welfare program as a mere
extension of existing systems that are already in place to detect social fraud and abuse. In the United States,
this experiment is more controversial and many fear that the automated system will be employed to target
underrepresented groups. During this class, we will discuss the potential and complexities of this case.


https://ssrn.com/abstract=3512114
https://www.lighthousereports.nl/investigation/the-algorithm-addiction/
https://www.lighthousereports.nl/investigation/junk-science-underpins-fraud-scores/
https://doi.org/10.1111/1468-2230.12759
https://doi.org/10.48550/arXiv.1610.02413
http://dx.doi.org/10.2139/ssrn.3723873
https://doi.org/10.1145/3531146.3533124

NB. This case is not fully hypothetical. For the Danish case, see here. For more information on the US
case, see here.

READINGS:

Saxena, D. and Badillo-Urquiola, K. and Wisniewski, P.J. and Guha S. (2021). A Framework of High-Stakes
Algorithmic Decision-Making for the Public Sector Developed through a Case Study of Child-Welfare.
Proceedings of the ACM Human-Computer Interaction Conference Article 348 (October 2021) [link].

Bubanks, V. (2018). Automating Inequality: How High-Tech Tools Profile, Police, And Punish The Poor, pp. 127-
147, 158-173.

Coglianese C. and Lai, A. (2022) Algorithm v. Algorithm, 71 Duke Law Journal 1281-1340 [link].
OPTIONAL READING:

Ann Johnson, R. and Simone Zhang (2022) What is the Bureaucratic Counterfactual? Categorical versus
Algorithmic Prioritization in U.S. Social Policy. In 2022 ACM Conference on Fairness, Accountability, and
Transparency (FAccT '22). Association for Computing Machinery, New York, NY, USA, 1671-1682. [link]

DAY 7: DATAFICATION, AUTOMATION, AND DIGITAL DISCONNECTION

Datafication and automation assume that citizens are connected to digital government at many levels.
However, there are now many levels of digital disconnection or multiple digital divides. This is true not
only in low-income countries but also in high-income countries. During the pandemic, one in five teenagers
in the United States, ages 13 to 17, reported being unable to do their homework “often” or “sometimes”
because of unreliable Internet access. Twelve million children were without internet access altogether.
Besides the lack of access to digital infrastructure, millions of individuals cannot engage with digital
technology and thus have access to public services due to limited literacy and digital literacy. In this class,
we discuss a case inspired by an Indian program that seeks to digitize public services.

Case for Discussion: The case of Aadhaar in India

Aadhaar is a unique 12-digit number provided by the public organization Unique Identification Authority
of India (UIDAI). Indian residents can obtain this number by providing their biometric data and
demographic data. Aadhaar offers access to a wide range of citizen beneficiary services (e.g., state pension,
or rations such as food and fuel, and subsidized healthcare). However, logistical and technical issues have
resulted in the exclusion of many low-income and marginalized communities. Limited literacy, education,
and poor access to digital resources have not allowed thousands of citizens to collect their benefits. Also,
the fingerprinting system overlooks that heavy manual labor can cause loss or change of fingerprints. The
system has thus systematically failed and has not enabled many individuals in need to exercise their rights.
In addition, many individuals are fully dependent on the assistance of others to have access to Aadhaar,
thus becoming vulnerable to abuse and identity theft. The widespread use of Aadhaar has raised important
human rights issues. Consider potential technical, policy, and legal solutions to address the challenges of
Aadhaar.

READINGS:

Panigrahi, S. (2020). #MarginalizedAadhaar: Is India's Aadhaar enabling more exclusion in social welfare
for marginalized communities?, GlobalVoices [link].

Masiero, S. (2020). COVID-19: What does it mean for digital social protection? Big Data & Society, 7(2)
link].


https://www.businessinsider.com/denmark-is-using-algorithms-to-dole-out-welfare-benefits-2018-12?international=true&r=US&IR=T
https://apnews.com/article/child-welfare-algorithm-investigation-9497ee937e0053ad4144a86c68241ef1
https://doi.org/10.1145/3476089
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https://www.commonsensemedia.org/sites/default/files/uploads/kids_action/final_-_what_it_will_take_to_permanently_close_the_k-12_digital_divide_vjan26_1.pdf
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https://doi.org/10.1177/2053951720978995

DAY 8: SOLUTIONS. PROCUREMENT, DIGITAL EMPOWERMENT, AND EMPATHY IN THE DIGITAL
STATE

The final class is dedicated to discussing solutions for digital exclusion and the discrimination of
underrepresented citizens. These solutions include reintroducing pockets of empathy, promoting digital
citizenship, and redesigning the processes and politics of datafication and automation to empower citizens
against discrimination.

READINGS:

Mulligan, D., & Bamberger, K. (2019). Procurement As Policy: Administrative Process for Machine
Learning. UC Berkeley [link].

Ranchordas, S. (2022). Empathy in the Digital Administrative State, Duke Law Journal, vol. 71(6), pp. 1341-
1389 [link].

Chakravorti B. (2021). How to Close the Digital Divide in the U.S., Harvard Business Review [link].
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